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Current Topics. 


Appointment to Bishoprics. 


THE nomination to no fewer than four Bishoprics announced 
last week is a reminder of the somewhat curious method of 
appointment of those ecclesiastical dignitaries. On a vacancy 
occurring in a See the Dean and Chapter notify the fact to 
the Clerk of the Crown in Chancery, and thereupon His Majesty, 
acting on the advice of the Prime Minister, grants what is 
called a congé d’elire, that is, leave to elect, but, despite the 
choice which the phrase seems to confer, the Dean and Chapter 
have no option but must appoint the person named in the 
letters missive as the’new prelate. The apparent choice given 
to the Dean and Chapter which is thus taken away by the 
letters missive recalls the witty observation of Dr. JOHNSON 
to the gentle man who said that a congé d’elire had not the 
force of a command, but might be considered as a strong 
recommendation. ‘‘ It is,’ said the Doctor, ‘“‘ such a recom- 
mendation as if I should throw you out of a two-pair window 
and recommend you to fall soft.’ 


An American Visitor. 


AmonG the distinguished American visitors to this country 
during the last few months, Mr. WILLIAM CLARK, United 
States Federal Judge of Appeal, ranks high, not only because 
of the not distantly related legal system which he represents, 
but also on account of the outstanding manner in which he is 
lending his personal service to the cause of Anglo-American 
co-operation. The object of his visit is the taking of a busman’s 
holiday, if holiday it can be called, by investigating the effects 
of the war on the British legal system. His present intention 
is to stay here two months and then to return to lecture in 
America. Mr. CLARK spent the day on 2nd September on the 
Bench at Bow Street Police Court, took notes of all contested 
cases and expressed the greatest interest in all that he had 
seen and heard. We shall look forward to receiving reports 
of the learned judge’s conclusions on what he has seen and 
heard, and the fact that his pre-war experience of court work 
is largely confined to work in the United States will not detract 
from the value of his conclusions, in view of the substantial 
common basis for the two related systems of law. Outwardly, 
indeed, there is much to note in the differences which the war 
has imposed on the courts.. Food, black-out and other 
emergency law prosecutions take up a large part of the time 
of the police courts, and the observer will not be able to detect 
anything less than the pre-war degree of impartiality and 
fairness in hearing and deciding this class of case. As the 
learned judge has no doubt seen for himself, this does not in 
any case mean that the Bench is adopting a lenient attitude 
to proved infringements of war-time legislation. - In fact, he 
will have noticed that the severity of the punishments awarded 
varies in direct proportion to the degree with which the 
security of the community, whether in its life, its supplies or 
its essential services, is menaced. The learned judge will no 
doubt find much to -‘ learn, mark and inwardly digest ’’ in 
the trend of the Courts (Emergency Powers) legislation and. 
the decisions thereunder, and perhaps he will be able to study 
at first hand the beginnings of that great experiment in 
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war-time legislation, the Liabilities (War-time Adjustment) 
Act, 1941. No doubt our visitor regrets that it was not 
possible for him to be present in London during the memorable 
Battle of Britain, when he would have seen, besides other 
marvels, some interesting legal innovations, as, for instance, 
the holding of police court and county court sittings among 
the incongruous furniture of the court cellars, and even the 
judges of the High Court and the Court of Appeal gravely 
proceeding to the shelters on the sounding of the alert. Other 
outward manifestations of the determination to continue to 
dispense justice and fairplay during the noisy clamour of a 
war in which those very qualities are challenged, will, in spite 
of the temporary absence of aerial ‘‘ blitzes,’’ constitute the 
strongest impression that our American visitor will take away 
with him. 


Deputy War Damage Commissioners. 


APPOINTMENTS have now been made by the War Damage 
Commission, after consultation with the President of the 
Royal Academy, and the Presidents of the Royal Institute of 
British Architects, the Chartered Surveyors’ Institution and 
the Auctioneers’ and Estate Agents’ Institute, of sixteen 
Deputy Commissioners, four for London, and one for each of 
the twelve regions, which include Scotland and Northern 
Ireland. The Deputy Commissioners are all practising 
architects, chartered surveyors or estate agents, and their 
functions will be to advise the Commission 6n_ technical 
matters, and particularly on those quasi-judicial issues 
affecting the interests of individuals which arise under the 
They will not be 
concerned with the administration of the Commission’s 
regional organisation, but will advise on matters referred to 
them by the Commission and report direct to the Commission 
itself. The object of these appointments, the Commission 
explains, is to meet the apprehension that has been expressed 
lest the Commission’s administration should become too 
bureaucratic. Consequently persons of standing and repute 
have been appointed in each region to investigate on behalf 
of the Commission cases in which private persons might be 
aggrieved at the decisions of the Commission’s officers. The 
appointments will no doubt help to remove any fears that the 
administration of the Commission’s quasi-judicial functions 
will be excessively bureaucratic, and the Deputy Commissioners 
will accordingly seek to carry on their quasi-judicial functions 
with the greatest possible fairness, bearing in mind all the 
elements which go to the making of a sound judicial award. 
There is no reason to suppose that an experienced architect, 
surveyor or estate agent who has acted in the capacity of 
arbitrator will be unaware of his duty to hear both sides 
impartially and not to enter into consultations with any 
interested party in the absence of any other party (Ramsden 
and Co. v. Jacobs, 126 L.T.R. 409), to quote but two of the 
duties of a person in a judicial or a quasi-judicial position. 
The War Damage Act was itself passed in a spirit of fairness 
to that section of the community on whom the burdens of the 
war have fallen most grievously, and it is satisfactory to see 
that it is the intention of the Commission to deal with every 
genuine grievance as it arises, in the same spirit of fairness 
which secured the passing of the Act. 
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War Damage Practice. 


SOLICITORS have reason to be grateful to the War Dataage 
Commission for the guiding statements that it issues from 
time to time on the legal difficulties arising out of the 
construction of the War Damage Act, 1941. Its statements 
are, of course, by no means authoritative, but they are never- 
theless of the highest value as indicative of the views of 
experts and the probable trend of future practice. In a recent 
statement the Commission deals with the uncertainty that has 
been felt as to whether the owners of buildings in the course 
of construction are entitled to receive a payment under Pt. I 
of the War Damage Act, 1941, in respect of war damage. 
The Commission takes the view that such buildings are covered 
by Pt. I of the Act, and states that payments will accordingly 
be made by them in respect of war damage in accordance with 
the conditions laid down in that part of the Act. On the 
question whether a payment can be made in respect of a 
building under construction suffering war damage between 
Ist May, 1941, and the date when the owner becomes liable 
to make a contribution in respect of that building, the 
Commission takes the view that the right to a payment under 
Pt. | of the Act does not depend on whether the building is 
liable to contribution. With regard to stock and materials of 
contractors and sub-contractors engaged on works of building 
construction, the Commission states that it would appear that 
much of this stock, such as that used by steel construction 
engineers, heating engineers, and boiler makers, can be insured 
against war damage either under the Commodity Scheme or 
under the Business Scheme. After the stock in question 
becomes part of the building, however, it ceases to be insurable 
under either of these schemes, although ultimately it may be 
covered by Pt. I of the Act. The Commission’s view is that 
any plant and machinery in an uncompleted building is part 
of the land, and therefore comes within Pt. I of the Act, 
when (i) it has been fixed into the building ready for use, 
and (ii) it is within the Plant and Machinery (Valuation for 
Rating) Order. A question has been asked whether the War 
Damage Commission will approve the sale or assignment of a 
value payment, and if so, subject to what conditions, where a 
building suffers war damage of such a nature that a value 
payment is likely to be made, and the building is owned by 
trustees who desire to sell the site and building in its damaged 
state for the purpose of winding up the trust. The Commission 
state that they are only prepared to give their approval of an 
assignment of the right to receive a value payment under 
s. 9 (7) in exceptional circumstances, a description which 
would not cover ordinary sales of war-damaged property, 
either by trustees or by other persons. The Commission do 
not propose to issue general regulations on the subject and 
are considering each application for approval on its merits. 
The Commission is wisely given an unfettered discretion on 
this important matter, and any attempt to lay down a general 
rule of practice might only serve to encourage speculation in 
bombed sites. 


Restraint of Princes. 


THAT war sets many difficult problems for naval and 
military experts is generally recognised ; but it does the like 
also for members of the legal profession, one of the many 
questions coming within their province being the precise 
scope of the clause in policies of marine insurance dealing 
with “ arrests and restraints of Princes, Rulers and People.” 
One writer lays it down that the words do not include the 
anticipation of arbitrary action on the part of a belligerent. 
To what then does the clause apply ? It has been held to 
cover any forcible interference at the hands of the constituted 
government of a country, and by the word “ forcible ”’ is not 
necessarily meant physically forcible, but legally, in the sense 
of the exercise of power by the constituted authority of the 
country. For example, the order of the ruling authority in a 
country prohibiting or restricting the landing of certain goods 
or animals, quarantine regulations and the like. In Miller v. 
Law Acci ‘ent Insurance Co. [1903] 1 K.B. 712, the claim arose 
under a policy on cattle shipped from Liverpool to Buenos 
Ayres. At the time of shipment there was in force a decree 
forbidding the entry at Buenos Ayres of animals suffering 
from contagious diseases or coming from countries where 
those diseases prevailed. On arrival at Buenos Ayres the 
cattle were inspected and. were found to be diseased, and on 
the following day a general order was issued by the ministry 
forbidding the discharge of any cattle arriving from the 
United Kingdom. The cattle were then taken to another 
port. It was held that the loss of the voyage to Buenos Ayres 
was by “ restraints of people.’ That case, as was said by 


LORD ATKINSON in British & Foreign Marine Insurance Co. v. 
Sanday [1916] 1 A.C. 650, 665, ‘‘ is a direct authority that 
potential, as distinguished from actual physical, force is 
sufficient to constitute a ‘ restraint.’ ”’ 


The like was said in 








the quite recent case—also in the House of Lords—Rickards 
v. Forestal Land, etc., Co., 57 T.L.R. 672. There Lorp 
WRIGHT made it quite clear that there may be a restraint of 
Kings, Princes and Peoples though the physical force of the 
State is not immediately present. 


The Trades Dispute Act, 1927. 


AT the meeting of the Trades Union Congress at Edinburgh 
on 3rd September, Sir WALTER CITRINE spoke of the General 
Council’s efforts to secure the repeal of the Trades Dispute 
Act, 1927, and reminded the meeting of the Prime Minister’s 
belief that party political controversy would be likely to 
result if there was an attempt to secure repeal, thereby 
impairing the national unity. As the Council was anxious to 
avoid political controversy during the period of the war, they 
decided to limit their representations to two specific sections— 
s. 5, which prevents the association of civil servants with the 
trade union movement generally, and s. 6, in regard to the 
trade union membership of the employees of public authorities. 
These were particularly stressed, said Sir WALTER, as being 
seriously detrimental to trade union organisation, and they 
felt and urged that they should be capable of adjustment 
without arousing political controversy. Mr. CHURCHILL, said 
the speaker, had undertaken to review the position in the 
light of the new demands, and the General Council had 
appointed representatives to carry on the discussions, 
Mr. CHURCHILL’S reply substantially repeats that of the late 
Mr. NEVILLE CHAMBERLAIN to a similar request from the 
Trades Union Congress at the beginning of the war, and now 
that the Government in power is an all-party Government, 
a similar reply applies a fortiori. It is proposed that the 
discussions to see if an accommodation can be reached should 
take place between representatives of the Trades Union 
Congress and the Conservative Party. The procedure which 
it is proposed to adopt is interesting from the constitutional 
point of view, having regard to the methods by which party 
grievances may be alleviated so as to consolidate national 
unity in time of war. 


The Business Scheme : New Exemptions. 


THe Board of Trade on 29th August effected an important 
exclusion from the War Damage Business Scheme on a 
compulsory basis of a number of matters (The War Damage 
(Business Scheme) (No. 3) Order, 1941, S.R. & O., No. 1313). 
The main provision in this new-Order is in para. 3, which 
provides for the insertion at the end of para. 6 (2) of the War 
Damage (Business Scheme) Order, 1941 (S.R. & O., 1941, 
No. 450), of the following words: ‘“ (p) gold bullion; 
(q) stamps for postage and for the payment of any tax, duty 
or contribution ; (r) hoardings not exceeding 70 square feet 
in area for the exhibition of posters; (s) goods used in the 
course of mining operations when the goods are below ground ; 
(t) containers for the supply of goods, being containers of a 
value not exceeding £5 each which are owned by the supplier 
but are not in his possession ; (wu) books owned in the course 
of a business of letting out books on hire while they are in 
the possession of any person other than the owner or his 
agent.’’ The result of this addition to the provisions of the 
Business Scheme is that no one is now compelled to insure the 
above goods under that scheme, as he was formerly required 
to do by s. 62 (1), if, with other goods which he was compelled 
to insure under the scheme the total value did not exceed 
£1,000 (S.R. & O., 1941, No. 450). The Order also provides 
for the exemption from the provisions of s. 62 (1) of Territorial 
Army Associations and Territorial Army and Air Force 
Associations, so that such bodies are not in any event bound 
to insure their chattels under the Business Scheme. No doubt 
many business men will still wish to participate in the Business 
Scheme or in the Private Chattels Scheme with regard to the 
exempted chattels. They may take the latter course under 
s. 6 (3), which provides that a person may in such circum- 
stances, and to such extent as may be prescribed, treat the 
exempted goods for the purpose of the Private Chattels 
Scheme as if they were insurable in relation to him under 
that scheme. 


Recent Decision. 


In Bishop, E. v. Bishop, W. H., on 2nd September (The 
Times, 3rd September), LANGTON, J., held that in r. 4 (ce) 
and (f) of the Matrimonial Causes Rules, requiring that the 
petition in a matrimonial cause shall state whether there have 
been previous proceedings with reference to the marriage In 
the High Court or in any court of summary jurisdiction, and 
‘“ whether there has been any resumption of cohabitation ” 
since the making of the decree or order in such proceedings, 
‘‘ whether ” meant “‘ aye or no,”’ and therefore the fact of no 
resumption of cohabitation should be pleaded. 
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Criminal Law and Practice. 
Forcible Entry. 


AN article on ‘“‘ Forcible Entry and Emergency Legislation ”’ 
in a recent ‘‘ Landlord and Tenant Notebook ” in this Journal 
(85 Son. J. 346) raises the interesting question as to how much 
force in expelling a tenant is permissible to a landlord whose 
tenant’s term has expired. The authorities dealt with in that 
article, the learned writer stated, avoid defining the scope of 
the criminal offence of entry ‘‘ with strong hand or with 
multitude of people,’’ commission of which renders the landlord 
liable to be punished ‘‘ by imprisonment of his body and 
therefore ransomed at the King’s will.” 

As many landlords are faced to-day with the alternative of 
taking legal action against absentee or recalcitrant tenants 
without much prospect of recovering costs, or taking summary 
action of doubtful legality, an examination of the position 
with regard to the possible criminal liability of the landlord 
who decides to resort to ‘‘ self-help ”’ will be useful. 

The offence of ‘*‘ forcible entry ”’ exists both at common law 
and by statute. The common law offence consists, according 
to 4 Bl. Comm. 148, of violently taking possession of lands 
and tenements with menaces, force and arms, and without the 
authority of the law. To support a charge at common law 
there must be something more than a mere trespass: there 
must be actual violence, unlawful assembly or riot. 

Moreover, it would appear that whatever civil rights may 
or may not accrue to a tenant who is forcibly expelled by his 
landlord after the expiry of his term—and this question is 
adequately dealt with in the ‘‘ Landlord and Tenant 
Notebook ”’ (85 Sou. J. 347)—both at common law and under 
the statutes relating to forcible entry the landlord would be 
guilty of a misdemeanour. Dallas, C.J., rightly emphasised 
the difference between civil and criminal remedies in this 
respect when he said in Turner v. Meymott, 1 Bing. 158: 
“If he has used force, that is an offence of itself, but an 
offence against the public for which, if he had done wrong, 
he may be indicted.’’ In Rex v. Williams, 4 Man. & R. 471, 
and in Reg. v. Child, 2 Cox C.C. 102, it was held ‘‘ that title 
is immaterial, that the material question as to the complainant 
is whether he was in possession, and the material question as 
to the defendants whether they in a violent and tumultuous 
manner deprived him of possession’’ (per Duke, L.J., at 
p. 752 of [1920] 1 K.B.—Hemmings v. Stoke Poges Golf Club). 

Is any amount or show of force justifiable from the point 
of view of the criminal law, in obtaining what may-result in 
lawful possession ? In Edwick v. Hawkes (1881), 18 Ch. D. 199, 
a landlord’s foreman accompanied by a policeman and two 
men entered the premises let to the tenant and asked for 
possession. The tenant was put out with no great violence ; 
he returned, and was put out again; he returned again and 
was put out a third time. The entry had been lawfully 
effected. 

“Tf,” said Fry, J., ‘‘ the operation of the statute (5 Rich. 2 
Stat. 1, c. 8) is confined to the mere act of getting over the 
border, the edge, of the property in question peaceably, the 
statute is evidently not adequate to meet the evil which it 
was intended to repress, viz., the evil of persons who have a 
right, as well as those who have not a right, causing disturb- 
ance, inaugurating civil war, for the purpose of obtaining 
possession of that which is or which they claim to be their 
property. Accordingly, it appears to me to be clear law, and 
I desire to restate it, that, if an entry be made peaceably, 
and if, after entry made, and before actual and complete 
possession has been obtained, violence be used towards the 
person who is in possession, that is criminal within the statute 
of Richard IT.” 

The violence required to constitute the crime may consist 
in mere threats. ‘“ It is to be observed ”’ (says Hawkins in a 
passage in his ‘‘ Pleas of the Crown,” 2nd ed., vol. xiii, p. 380, 
approved by Fry, J.) ‘“‘ that wherever a man, either by his 
behaviour or speech, at the time of his entry, gives those who 
are in possession of the tenement which he claims just cause 
to fear that he will do them some bodily hurt, if they will not 
give way to him, his entry is deemed forcible, whether he 
cause such terror by carrying with him such an unusual 
number of servants, or by arming himself in such a manner, 
as plainly intimates a design to back his pretensions by force, 
or by actually threatening to kill, maim, or beat those who 
shall continue in possession, or by giving out such speeches as 
plainly imply a purpose of using force against those who shall 
make any resistance; as if one say that he will keep his 
possession in spite of all men.” 

In modification of this somewhat severe restriction on 
“ self-help ’ the words of Erle, J., in Walker v. Johnson (1847), 
11 J.P. Jo. 102, are apposite: ‘‘ Do not let it be supposed 
that I accede to the doctrine that in every case where a man 
takes the law into his own hands and adopts vigorous measures 
for getting possession of property, he is necessarily guilty of a 





forcible entry. The origin of the indictment for a forcible 
entry was that the offence savoured of a levying of war, to 
the alarm and terror of the King’s subjects; but I am by 
no means prepared to say that a man may not use considerable 
force for the purpose of getting possession of his property 
from a person who has only a colourable possession.’ 
Presumably a possession would be colourable if, for example, 
a landlord gave a key to a prospective tenant during negotia- 
tions for a lease, and when the negotiations fell through 
demanded the return of the key and possession of the premises. 

There is fortunately a little more detail in the authorities. 
For instance, threats merely to injure a person’s property 
but not to do personal injury, do not of themselves constitute 
a forcible entry (1 Hawk. c. 64, s. 28). Drawing a latch of a 
door and entering, or opening a door with a key, oreven 
entering through an open window do not appear to be forcible 
entry (Com. Dig. tit. Forcible Entry, etc.). Opening an 
unfastened window would seem to be a forcible entry (R. v. 
Lockwood (1856), 4 W.R. 465). The enticement of the 
prosecutor out of possession and afterwards excluding him by 
shutting the door, would appear not to be a forcible entry 
(Com. Dig. tit. Forcible Entry, etc.). 

A comparatively recent prosecution took place under the 
statute of Richard II in R. v. Bullock and Others (The Times, 
8th and 9th April, 1924; 68 Son. J. 532). In that case all 
that was done was to remove a lock in order to obtain entry 
in a workman’s dwelling to remove a mangle and some 
linoleum that were subject to a hire-purchase agreement. 
The Common Serjeant, in summing up, said that if there was 
an obstruction which prevented entry and enough force was 
used to overcome that obstruction, even though the violence 
was comparatively small, the jury could find the defendants 
guilty. Two of the defendants were found guilty and fined 
£5 each. 

Landlords must therefore carefully weigh the chances of a 
successful prosecution being brought if they adopt vigorous 
measures to obtain possession of their property. 








A Conveyancer’s Diary. 
Legitimated Persons. 


IN my review of the conveyancing events of 1940 I made 
some reference to Re Wicks [1940] Ch. 475, a case on the 
property rights of legitimated persons. Since then there has 
appeared a further such case, and a more extended account 
of this not unimportant subject may therefore be desirable. 

The Legitimacy Act, 1926, is entitled ‘‘ An Act to amend 
the law relating to children born out of wedlock,” and its 
most important effect is to introduce into our jurisprudence 
the principle, familiar in other systems, but novel here, of 
legitimation per subsequens matrimonium. Section 9 also alters 
the position of bastards in respect of intestate succession. 
By the standards of the twentieth century the old law of 
legitimacy was harsh. According to Maugham, J., in Re Hyde 
[1932] 1 Ch. 95, 98, the Act ‘‘ goes to show that the view of 
the legislature is that no useful purpose is served by penalising 
illegitimate children, and that the true interests of public 
policy do not require innocent persons to be punished in that 
manner.” 

Unless we have had occasion to examine the Act more 
closely, the foregoing paragraph broadly expresses just about 
all that most of us know about the Act. In fact, the actuak 
provisions are a good deal more limited than is implied by 
the expressions which I have used, and the tendency of the 
court seems to have been to construe them restrictively. 
I think that I am right in saying that there is not a single 
property case reported in the Chancery Reports that had a 
result favourable to a legitimated claimant. 

Under s. 1 of the Act an illegimate person is to be rendered 
legitimate by the marriage of his parents, whether before or 
after the commencement of the Act, if certain other conditions 
are fulfilled ; viz., the father must at the date of the marriage 
have been domiciled in England or Wales, and at the date 
of the birth neither parent must have been married to a third 
person. The legitimation takes effect from the date of the 
marriage or the commencement of the Act (Ist January, 1927), 
whichever date is later. There are various most complicated 
provisions in s. 8 about the case where the father was not at 
the date of the marriage domiciled in England or Wales, 
which need not detain us, and there are also provisions in 
s. 5 for the case where an illegitimate person dies after 
Ist January, 1927, and before the marriage of his parents but 
leaving a spouse or issue. It is to be noted, however, on this 
part of the subject, that no one could ever become a legitimated 
person unless he was alive (1) on or after Ist January, 1927, 
and (2) on or after the date of his parents’ marriage. And 
though s. 5 provides for the case of some illegitimates who die 
on or after 1st January, 1927, and who would, if they had lived 
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long enough have been legitimated, there is nothing to help 
the issue of an illegitimate person who died before 1927, even 
if he would have been legitimated if he had survived till his 
parents’ marriage: see Re Lowe [1929] 2 Ch. 210, in which 
Romer, J., came, with expressed distaste, to this conclusion, 
as to which there can be no doubt whatever. 

Returning now to s. 1, it is laid down in subs. (3) that 
“The legitimation of a person under this Act does not enable 
him or his spouse, children or remoter issue to take any 
interest in real or personal property save as is hereinafter in 
this Act expressly provided.” I suppose that the purpose of 
this provision was not to disturb vested rights. The learned 
editors of ‘‘ Wolstenholme ”’ observe on it: ‘‘ Thus the primary 
object of a legitimation under the Act is alteration of status.” 
It seems very strange that such should have been the idea, 
especially if Maugham, J., was right in his remarks quoted 
above about ‘‘ penalising innocent persons.’’ For, surely, 
such persons would have been better pleased to get the 
property rights of a legitimate person without the status 
rather than the status without the rights. 

However that may be, s. 1 (3) makes it plain that the 
property rights of a legitimated person depend on the Act 
and on the Act only. They are, in fact, dealt with in ss. 3, 4 
and 10. To get rid of minor matters first, it is provided by 
s. 3 (2) that if the right to any property depends on the 
relative seniority of the children of any person, the seniority 
of a legitimated person is to be that which he would have had 
if he had been born on the day he was legitimated. By 
s. 10 (1) nothing in the Act is to affect the succession to any 
dignity or title of honour, and by s. 3 (3) property settled to 
go along with a title is to devolve as if the Act had never 
been passed. 

By s. 10 (2) nothing in the Act is to affect the construction 
or operation of any disposition coming into operation before 
Ist January, 1927, or the rights under the intestacy of any 
person dying before that date. By s. 11 ‘‘ disposition ’’ means 
‘* an assurance of any interest in property by any instrument 
whether inter vivos or by will.’ 

The main provisions are ss. 3 (1) and 4. By s. 3 (1), 
‘* Subject to the provisions of this Act, a legitimated person 
and his spouse, children or more remote issue shall be entitled 
to take any interest (a) in the estate of an intestate dying 
after the date of legitimation; (b) under any disposition 
coming into operation after the date of legitimation ; (c) by 
descent under an entailed interest created after the date of 
legitimation ; in like manner as if the legitimated person had 
been born legitimate.’’ Some of the limits of the rights of a 
legitimated person appear on the face of this subsection. 
Thus, no such person can take a share in the estate of an 
intestate who died even after Ist January, 1927, unless the 
legitimated person’s parents have been married before such 
death ; again, no legitimated person can take anything under 
the will of a person who died before his parents’ marriage or 
under a settlement made while he was illegitimate, although 
the last words of the subsection allow those persons who 
otherwise qualify to take as if they had been born legitimate. 

Under s. 4 the same persons are to take on the intestacy of 
a legitimated person or of his issue as would have taken had 
the legitimated person been born legitimate. But it must not 
be forgotten that this provision only applies where the 
illegitimate person and his parents lived long enough for him 
to be legitimated under the Act. 

In the last five years there have been four cases in the 
Chancery Reports on s. 3 (1). First, there was Re Berrey 
[1936] Ch. 274, a case on most unusual facts that are unlikely 
to occur again. One E. M. Berrey died in 1933, a spinster 
and intestate, possessed of real estate. She had been for 
many years before 1926 a person of unsound mind. It will 
be remembered that there is a most peculiar provision (s. 51 (2) 
of the Administration of Estates Act, 1925) which provides 
that the new law of intestate succession is not to apply to 
the realty (excluding chattels real) of ‘“‘ a lunatic or defective 
living and of full age’ on Ist January, 1926, who dies there- 
after intestate of such interest without having recovered 
testamentary capacity, and that in such case the realty is to 
devolve ‘‘ in accordance with the general law in force before ”’ 
Ist January, 1926. It is not clear why tuis provision was 
passed, but there it is, and, prima facie, one would have thought 
that on a death in such circumstances after 1st January, 1927, 
legitimated persons would come in under Legitimacy Act, 
s. 3 (1) (a). Actually, however, the court held that as no 
legitimated person could have ever been an heir at law under 
the law in force in 1925, because there were no such people 
as legitimated persons till 1927, the person who was to take as 
heir at law was the one who would have been heir at law if 
the legitimated person had never been born. 

Shortly afterwards came Re Hepworth [1936] Ch. 750. Here 
a testator had died in 1922 leaving a will under which his son 
Percival took a life interest in a share of residue with remainder 





in default (as occurred) of appointment to Percival’s 
*‘ children.”’ Percival, in fact, had three children, the eldest 
of whom was born out of wedlock but in the lifetime of the 
testator. Percival had married this child’s mother very 
shortly after the birth (also in the testator’s life) and the 
child had therefore been legitimated on Ist January, 1927. 
Percival died in 1928. The court held that Percival’s eldest 
child could take no benefit under the testator’s will, since it 
was a disposition which had come into force in 1922 before 
she had been legitimated: s. 10 (2). 

There was no further case in the Law Reports till Re Wicks 
{1940] Ch. 475, where the question arose on a marriage 
settlement of 1893. Here it was held that a child of the 
spouses born shortly before the marriage and legitimated on 
Ist January, 1927, could not take any share in the interest 
in remainder. The trust was for ‘‘ such one or more of the 
issue ’’ of the parents as the husband should appoint, and in 
default of appointment ‘“ for such issue of the said marriage ”’ 
as should attain twenty-one (or being female marry under 
that age) in equal shares. It was held that the legitimated 
son was not an object of the power of appointment as he had 
never been issue of his parents’ marriage, as he had been born 
before they were married, although he had become legitimate 
in 1926. With respect, I cannot help feeling doubts of the 
correctness of the grounds given for this decision, as the 
power of appointment, unlike the trust in default, was not in 
favour of issue of the parents’ marriage, but of issue of the 
parents. But, on the other hand, as the power was a special 
power, any interest arising under it presumably had to be read 
back to the date of the instrument creating the power, so 
that s. 10 (2) would apply to defeat the legitimated person. 

Finally, we have Re Hurd [1941] Ch. 196. Here, the will 
of the testatrix, who died in 1939, gave certain interests to 
her four children, one of whom was her daughter Sarah, 
who had died intestate in 1923. Sarah had had three 
children, one of whom had been born out of wedlock and had 
been legitimated, after Sarah’s death, in 1927. Section 33 of 
the Wills Act operated, of course, to preserve Sarah’s share in 
the testatrix’s estate from lapse, as Sarah was a child of the 
testatrix and had died in the lifetime of the testatrix leaving 
issue who were living at the death of the testatrix. Under 
that section the gift to Sarah took effect as if she had died 
immediately after the death of the testatrix. The court held 
that these last words did not mean that the share was to be 
dealt with as part of Sarah’s estate on the footing that Sarah 
had died in 1939, but that it was to become part of her estate 
as if she had been alive in 1939, and to be dealt with as part 
of her estate just like any other part of her estate on the 
footing that she died in 1923. Her estate was, of course, to be 
dealt with under the law of intestate succession applicable to 
persons who died in 1923, at which date no legitimated persons 
existed. The legitimated daughter, therefore, could not share 
in the distribution of Sarah’s part of the testatrix’s estate as 
on Sarah’s intestacy. 








Landlord and Tenant Notebook. 


Landlord and Tehant (War Damage) (Amendment) 
Act, 1941. 


II.—Conditional Notice of Retention. 


ONE of the more important changes introduced by the 
Landlord and Tenant (War Damage) (Amendment) Act, 1941, 
is that which confers on tenants of unfit property the right to 
serve conditional notices of retention. This change is effected 
by s. 2, the first of a group of sections headed ‘‘ Amendments 
of principal Act consequent upon War Damage Act, 1941,” 
and, in order to appreciate the new provision it is necessary 
to refer briefly to the relevant provisions of both the “ principal 
Act ’’—the Landlord and Tenant (War Damage) Act, 1939— 
and those of the War Damage Act, 1941. 

The Landlord and Tenant (War Damage) Act, 1939, s. 4, 
enacts that where land comprised in a lease is unfit by reason 
of war damage the tenant may serve on the landlord either a 
notice of disclaimer or a notice of retention, while the landlord 
may, if neither reaches him, serve a notice to elect; and if a 
notice of disclaimer be served, the landlord may serve a, notice 
to avoid disclaimer. The notice of disclaimer, unless so 
answered, puts an end to the lease, which is deemed to have 
been surrendered (s. 8 (2) (a)); a notice of retention imports 
into the lease a tenant’s covenant that the land shall be 
rendered fit as soon as is reasonably practicable (s. 10 (1) (a)). 
The notice to elect calls upon the tenant to serve one of the 
other two, and if he fails to comply within a month (subject 
to judicial abridgment or extension: s. 5 (4)), he will be 
deemed to have served a notice of retention. A notice to 
avoid disclaimer requires the tenant to retain the lease on 
specified terms. Section 6, as it stood, enabled a landlord, 
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by application to the court, to dispute a notice of disclaimer, 
but not a notice of retention, on the ground that the land 
was in fact fit. A tenant may, by the same section, dispute 
a notice to elect on the same ground by serving a counter- 
notice, which will prevent the notice to elect from having any 
effect unless the landlord makes a successful application to 
the court to determine that the land was in fact unfit. In the 
event of the court determining, on either of these applications, 
that the land was unfit, time may be extended for serving a 
notice of disclaimer; and failing a successful application of 
that kind, the unfitness of the land is to all intents and 
purposes an established fact. Lastly, reference should be 
made here to s. 12 of the 1939 Act, which, when unfit land 
suffers further war damage after a notice of retention has 
(or is deemed to have been) served, or after a notice of 
disclaimer has been served, enables the party concerned to 
apply for leave to withdraw his notice on the ground that his 
liability to effect repairs has now been materially increased. 

The War Damage Act, 1941, came into force on 26th March 
last. Section 2 provides for payments in respect of war 
damage ; s. 3 creates the distinction between a ‘“‘ payment of 
cost of works” and a ‘“‘ value payment,’’ representing the 
reasonable cost of making good the damage and the deprecia- 
tion in the value of the hereditament respectively ; s. 4 gives 
us the factors to be considered when the question of ‘‘ payment 
of cost of works ”’ or “‘ value payment ”’ arises; and by s. 6 
any such question shall be determined by the War Damage 
Commission, subject to a right of appeal to one of the panel 
of referees appointed under Pt. I of the Finance (1909-10) 
Act, 1910, or to the High Court, according to the nature of 
the appeal. ‘ 

It is this legislation which necessitated the amending of the 
provisions of the Landlord and Tenant (War Damage) Act, 
1939, summarised in my second paragraph ; for when demised 
premises are rendered unfit by war damage in such circum- 
stances that it is an open or arguable question whether the 
War Damage Commission will decide whether the case is one 
for a value payment or for payment of cost of works, the 
tenant may be in the difficult position of not knowing whether 
it is advisable to disclaim or retain. And under the 1939 Act, 
as we have seen, he can at any moment be put to his election 
and would be liable to be deemed to have retained before the 
War Damage Commission can determine the question. 

The Landlord and Tenant (War Damage) Act, 1941, s. 2, 
deals with the situation by authorising, in subs. (1), the tenant 
to serve a ‘ conditional notice of retention.’’ This is: an 
ordinary notice of retention (see s. 4 of the 1939 Act) containing 
an additional statement, namely, that it is conditional and 
will be treated as a notice of disclaimer if the War Damage 
Commission determine to make a value payment under Pt. I 
of the War Damage Act, 1941, in respect of the war damage ; 
and the tenant must, in order to attain his object, serve a 
copy of the conditional notice on the War Damage Commission 
within one month of serving the original on his landlord. At 
this stage some special provisions, contained in s. 4, may 
conveniently be noted. For the purposes of the new Act, a 
value payment determination includes a determination under 
s. 15 of the War Damage Act (lands equally or more valuable 
as vacant site and determinations) under s. 39 (4) (a) or (b), ab. 
(land held and used for charitable or ecclesiastical purposes) ; 
but does not include determinations to make value payments 
under s. 16, ib. (land compulsorily acquired after war damage). 

By subs. (2), the Commission are at once to notify the tenant 
of their decision, and if this be ‘‘ value payment ”’ the effect 
on the relationship between the tenant and his landlord is 
that provided for by s. 8 (2) of the 1939 Act (‘‘ effect of notice 
of disclaimer ’’), modified, in point of time, as follows. Under 
s. 8 (2), as it read, the lease disclaimed shall be deemed to 
have been surrendered as from the date when the notice of 
disclaimer was served ; the modification now effected is that 
when a conditional notice of retention has been served and a 
value payment prescribed, the date of surrender is to be the 
date on which the Commission’s determination becomes final. 
(The War Damage Act, 1941, Sched. II, provides that the 
decision of the referee on an appeal under s. 6 shall be final, 
subject to a right of appeal by way of case stated.) Next, 
subs. (2) deals with s. 8 (3) of the principal Act, which concerns 
sub-leases: ‘‘ any notice of disclaimer, notice of retention or 
notice to elect served in respect of any sub-lease which is 
deemed to have been surrendered by virtue of this section 
shall be of no effect: ’’—the allusion being to s. 8 (2) (b) effecting 
the surrender of such sub-leases when the head lease is 
disclaimed unless a right of occupation of all or part of the 
land comprised in the head lease is conferred and no notice 
of disclaimer has been served by the under-tenant. The 
modification here is simply to include conditional notices of 
retention in the list of notices nullified. Lastly, s. 2 (2) of 
the new statute deals with the time limit for applying to the 
court to modify (as it thinks just) the operation of a notice 





of disclaimer which, as provided for in s. 9 (3) of the 1939 Act, 
is the same as the period allowed for serving a notice to avoid 
disclaimer, i.e., by s. 5 (1) and (4), one month (subject to 
abridgment or extension by the court) from the service of the 
notice of disclaimer itself. The amendment in this case makes 
the period ‘‘ one month or such longer period as the court 
may allow ’’—this seems a little unnecessary, as the court has 
power to extend already, but may serve to confirm the opinion 
of a judge that this is an occasion on which an application 
ought to be sympathetically entertained. 

The next provision, that of subs. (8), deals with notification 
of other persons interested. An obligation to serve notices 
stating that the conditional notice of retention is to be treated 
as a notice of disclaimer on the landlord and any person 
claiming under the tenant, is imposed upon the latter; and 
those so served (other than the landlord) must serve any other 
persons deriving interest from them, and any immediate 
assignees, with notices repeating the notices served upon 
themselves. The period of fourteen days of the final deter- 
mination (not of the Commission’s notifying the tenant) or 
the receipt of the tenant’s notice, as the case may be; and 
the sanction is a civil liability to make good any damage 
suffered by reason of the failure to comply. 

Subsection (4) limits, while the suspense lasts, the obligation 
imposed by s. 19 of the 19839 Act on a tenant who gives (or is 
deemed to give) notice of retention, namely, the covenant 
imported into his lease that the land shall be rendered fit as 
soon as practicable. In the case of conditional notices, this is 
cut down, pending the Commission’s decision, to an obligation 
to execute such works as. are reasonably practicable for 
temporarily meeting the circumstances created by the war 
damage; to which are added an obligation to take any 
necessary steps to enable the Commission to make its deter- 
mination and an obligation to take reasonably necessary steps 
to ensure that in the event of a cost of works payment being 
decided upon those works can be executed without delay. 
It is convenient at this point to pass on to subs. (8), which 
makes it clear that all the other provisions of the principal 
Act relating to notices of retention apply pending the deter- 
mination (e.g., the suspension of rent), and if ultimately the 
determination is not for a value payment, they continue to 
apply. 

Subsection (5) amends s. 6 of the principal Act, the section 
that deals with determination of disputes as to unfitness. The 
right to apply to the court when a notice of disclaimer has 
been served is extended to cases where a notice of retention 
has been served ; but the discretion to extend time when land 
has been found unfit is limited to applications in respect of 
notices of disclaimer and notices to elect. The provision of 
s. 6 (5), by which land is deemed to have been unfit unless a 
court decides on an application that a notice of disclaimer or 
a notice to elect is of no effect because ill-founded, is extended 
to applications in respect of notices of retention ; this amend- 
ment,.of course, harmonises with that of s. 6 (1). Section 2 (5) 
also modifies s. 15 of the 1939 Act, dealing with ‘‘ multiple 
leases,’”’ but the change does not. seem to have very much to do 
with conditional notices of retention and will be separately 
discussed. 

There remains subs. (6) (for subs. (7), see the ‘‘ Notebook ”’ 
of 30th August, 85 Son. J. 357). This provides that a 
conditional notice of retention will extend to further war 
damage occasioned before the land has been fit, unless 
withdrawn under s. 12 of the 1939 Act. Note that leave of 
court is necessary if it is desired to withdraw the notice. ° 
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Our County Court Letter. 


Frost Damage to Motor Car. 
In Coley v. Meteor Garage (Moseley), Ltd., recently heard at 
Birmingham County Court, the claim was for £66 6s. 3d. as 
damages for negligence. The plaintiff’s case was that on the 
31st December, 1939, his Rolls-Royce car was taken to the 
defendants’ garage for storage during the ensuing three 
months. On the 29th January, 1940, an exceptionally heavy 
fall of snow caused the glass roof of the garage to collapse. 
The roof was a wide single span with no pillars, but adequately 
supported by steel girders under normal conditions. About 
300 cars were in this garage, and forty or fifty (including the 
plaintiff’s car) were frozen. The alleged negligence was that 
the defendants had been guilty of a breach of duty in failing 
to drain the radiator of the plaintiff’s car, when laying it up 
for three months. The defence was a denial of negligence, 
and it was pointed out that the garage was properly heated, 
and a night watchman was on duty. Among other things, 
he had the duty of maintaining the temperature at 45 degrees 
at least. The managing director lived on the premises, and 
could be called in any emergency. No instructions had been 
received to drain the radiator, and, in the circumstances, the 
omission to do so did not constitute negligence. His Honour 
Judge Finnemore observed that the case depended upon the 
type of garage in which the car was stored. In an unheated 
garage different considerations might have arisen. It was 
impossible to hold that, in the case of a garage like the 
defendants’, there was any negligence in failing to drain the 
radiator. Judgment was accordingly given for the defendants, 
with costs. 
Forfeiture of Lease. 

In Liverpool and Provincial Building Society v. Butler, at 
West Bromwich County Court, the claim was for forfeiture of 
a lease on the ground of non-payment of rent, under the 
County Courts Act, 1934, s. 180 (1). The lease provided for 
a right of re-entry on any rent being in arrear for twenty-one 
days, whether legally demanded or not. Notice to quit was 
therefore unnecessary. A year’s rent, amounting to £54 3s. 4d., 
was due and the defendant had broken a covenant by sub- 
letting without the lessors’ consent. His Honour Judge Caporn 
made an order for possession in twenty-eight days under 
s. 180 (1) (6), unless the defendant paid £58 10s., with costs 
on Seale B, in accordance with s. 180 (1) (e). 


The Contracts of Dentists. 

IN a recent case at Coventry County Court (Jepson v. 
Chambers) the claim was for £15 as the price of a set of 
dentures. The plaintiff’s case was that the defendant had a 
difficult mouth, and had therefore stipulated that the material 
should be of the best quality. The dentures were supplied at 
considerable cost in June, 1940, and no serious complaint was 
made until November, when the account was rendered. The 
allegations were that the upper set was loose and the lower 
set did not fit. The plaintiff was always anxious to give 
satisfaction, but the defendant lived in another town and did 
not call. The dentures were eventually returned with a 
letter. The defendant’s case was that he had persevered with 
the set, but they did not fit. He had not gone to another 
dentist, and wished the plaintiff to make another set that 
fitted. His Honour Judge Hurst observed that it was too 
late to ask the plaintiff to accommodate the defendant by 
making another set. It was not bad workmanship, and 
complete co-operation was required between the dentist and 
his patient. The defendant had failed to give reasonable 
co-operation, and should have visited the plaintiff for the 
purpose of adjustment of the set. The latter should have 
been returned much earlier, if there was a reasonable complaint. 
Judgment was given for the plaintiff for £15 and costs. It is 
to be noted that the Dentists Acts, 1878 to 1923, restrict the 
practice of dentistry to registered dentists. An unregistered 
person may still supply dentures, but the contract, whether 
made by a registered or unregistered person, is always for the 
sale of goods. The statutory defences under the Sale of Goods 
Act, 1893, are therefore available. See Lee v. Griffin (1861), 
1B. & S. 272. 








Obituary. 
Mr. A. J. MAWER. 

Mr. Arthur Jefferay Mawer, solicitor, and for forty years 
Registrar of Wells County Court, died on Friday, 22nd August, 
aged seventy-eight. Mr. Mawer was admitted in 1889. 

Mr. M. M. PEARCE. 


Mr. Mayburne McGregor Pearce, solicitor, of Messrs. Bond, 
Pearce & Eliott, of Plymouth, died on Sunday, 17th August, 
Mr, Pearce was admitted in 1903, 


aged sixty-one. 








To-day and Yesterday. 


LEGAL CALENDAR. 

8 September.—John Campbell had above all things the 
art of getting on, and it made him Chief Justice and Lord 
Chancellor as well as a peer. On the 8th September, 1821, he 
did quite a good thing for himself when he married, at Abinger 
Church, Mary Elizabeth, the elder daughter of James Scarlett, 
a redoubted leader of the Bar, who later became Lord Abinger 
and Chief Baron of the Exchequer. During his honeymoon 
absence the legal wits said that he had got ‘* Scarlett fever.” 
The couple travelled in France, visiting Abbeville, Rouen, 
Blois, Orleans, Fontainebleau and Paris. Then they returned 
to London, an establishment of liveried servants and calls and 
cards from the Chief Justice downwards. *‘‘ This is certainly 
a season of prosperity with me,’’ Campbell wrote to his father. 

9 September.—On the 9th September, 1811, James Dale, 
a chimney sweep, was charged at Union Hall in Southwark 
with a number of burglaries committed in the Borough by 
someone coming down the chimney. One night the house of 
a haberdasher had been entered and a quantity of bread and 
cheese had vanished, together with a morocco thread-case 
containing a gown pattern cut out of thin paper, which the 
thief in the dark evidently mistook for bank notes. From 
another house the visitor took some silver spoons and a fork, 
but abandoned the thread-case and also left behind a clasp 
knife with the initials J.D. and the emblem of a sweep running 
towards a chimney-fire. From the ‘‘ World Turned Upside 
Down ”’ public-house he took a bag of bad halfpennies and 
Dale was afterwards known to have a lot in his possession. 
Also at the first house entered there was the print of a naked 
foot which corresponded to his. He was committed to prison. 


10 September.—On the 10th September, 1664, Sawny 
Douglas, a notable Scots highwayman, was hanged at Tyburn 
at the age of fifty-three. 

11 September.—Readers of ‘‘ Esmond” will remember 
the terrible duel in Hyde Park in 1712 when the great Duke 
of Hamilton and the ruffianly Lord Mohun fought to the 
death and killed each other. There was a sequel at the 
Old Bailey Sessions on the 11th September, 1713, when Colonel 
John Hamilton, who had acted as second to the Duke, was 
charged with murder and pleaded ‘‘ Not Guilty.’’ Lord 
Mohun’s footman told of the quarrel between the parties when 
they met before a Master in Chancery over the business of a 
law suit, and a groom who had been exercising horses in the 
Park told what he had seen of the fight. The prisoner’s 
defence was that he had no idea what was afoot till he reached 
the field. He was found guilty of manslaughter only, and 
claiming benefit of clergy was discharged. 

12 September.—On the 12th September, 1822, a man 
named Dyson was tried at the Old Bailey for the murder of 
Elizabeth Anthony, who had lived with him as his wife. 
What exactly had happened was not clear ; he certainly loved 
her and wanted to marry her, but when they were last seen 
together they were very dejected. When next he appeared 
he was wet through; he said she was drowned and he could 
not save her and it was distress that drove him to it. The 
watchman at the Speaker’s House at Westminster had heard 
a woman cry “ Murder ”’ from the river and seen a man in a 
boat call in distress ‘“‘ Eliza! Eliza!’’ The jury found him 
guilty on the ground that both meant to drown themselves, 
but he was afterwards pardoned. 

13 September.—On the 13th September, 1732, Richard 
Baggs stood in the pillory at Bristol. He knew that the mob 
was determined to treat him severely, so with great foresight 
he hired a great number of colliers armed with clubs to protect 
him, which they succeeded in doing, though his sordid crime 
rightly roused indignation. 

14 September.—On the 14th September, 1741, James Hall 
was taken from Newgate to the end of Catherine Street in the 
Strand on a hurdle and there executed at about ten o'clock 
in the morning. His body afterwards hung in chains near the 
Acton road at Shepherd’s Bush. He suffered for the murder 
of his master, Mr. Penny, Principal of Clement’s Inn, whom, 
according to his confession, he had long intended to kill. 
At last, one night, about twelve o’clock, he knocked him down 
in his chambers, cut his throat and hid the body in the privy. 
To prevent his clothes becoming bloodstained he had taken 
the precaution to strip himself naked. 

THE WEEK’S PERSONALITY. 

When Sawny Douglas, the Scots highwayman, died at 
Tyburn he exhibited none of the conventional signs of 
penitence. The night before, he cursed the bellman of 


St. Sepulchre’s who repeated the customary verses outside 
his cell; he told the spectators that it was hard that a man 
could not go to the gallows in peace, adding that he would 
without 


rather be hanged twice ceremony than in that 
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superstitious manner; he ignored the chaplain, refused to 
look at the Prayer Book and carried a copy of the Ballad of 
Chevy Chase in his hand all the way to Tyburn.. At the last 
he told the hangman to be speedy and not to make a great 
deal of work about nothing, or at most a mere trifle. He 
came to his end through holding up the coach of Admiral the 
Earl of Sandwich, who promptly shot his horse and prevented 
his escape. Sawny, the son of a tanner of Portpatrick in 
Galloway, had fought against the King during the Civil War 
and been present at the storming of Dundee. The Restoration 
found him destitute and he decided to go to England and 
turn highwayman. He got a horse by treacherously assaulting 
a gentleman’s servant with whom he started a conversation 
on the road and knocking him insensible. Then he commenced 
practice in Maidenhead Thicket, starting off by robbing the 
Mayor of Thornbury of £18, refusing to leave him even ten 
shillings. A particularly successful exploit was taking £200 
worth of jewellery from the Duchess of Albemarle, which 
enabled him for a while to live as a gentleman in Westminster. 


SENTRY Go. 

A newspaper recently printed a story of a rustic Home 
Guard who heard steps in the dark approaching his unit’s 
headquarters, demanded who went there and received the 
reply: ‘‘ Captain I. B. Coleman.” “ I be’ant a captain,’ he 
said, ‘‘ and this be’ant the time to bring the coal.’’ This 
reminded me of an old legal story about Serjeant Goold, who, 
being in Limerick on circuit, went to dine with a friend just 
outside the city. After a very convivial evening he set out to 
walk back and encountered a military patrol under the 
command of a Highland sergeant, who challenged him with : 
“Who goes there?” ‘Serjeant Goold,’ was the reply. 
“Well now,” said the soldier, “if you be Sergeant Goold, 
produce your furlough.” This unexpected and to the man of 
law unintelligible demand did not meet with a ready response, 
and the soldier was just about to take the learned Serjeant 
into custody when an officer of the garrison who knew him 
happened to pass by and intervened, but it took some time 
to reconcile the Highlander to the loss of his prisoner, for he 
could not understand how anyone could be a Serjeant who had 
not served. 


DETENTION IN COMFORT. 

A recent news item about the 18.B. detainees told of one 
of them, a noted gourmet, who complained that ‘‘ a prison 
officer decanted his burgundy (a particularly fine Chambertin 
of 1916) in a tin.”” Journalists, of course, made merry about 
high life in gaol (but for Fleet Street the old-fashioned 
presumption that a man is innocent till he is properly tried 
and found guilty is purely academic). Of course, till the war 
“ progressive thought’? had been all in favour of prison 
comfort for convicts. But even in those old days when 
punishment was meant to be unpleasant there were varieties 
enough in captivity to include something of the ‘‘ Chambertin 
1916’ spirit and not always in a tin either. One picturesque 
instance was the imprisonment of the Cardinal de Rohan in 
1785, charged with complicity in the historic confidence trick 
whereby a firm of court jewellers were induced to part with a 
diamond necklace worth a battleship in the belief that Queen 
Marie Antoinette was secretly purchasing it. The plot’s 
astonishing ramifications depended on duping the Cardinal 
into acting as decoy. In due course he was arrested and tried, 
but honourably acquitted. Generous, hospitable, extravagant 
and charming, he was very popular in society, and while he 
was in the Bastille the ladies set a fashion of wearing red and 
yellow ribbons called ‘‘ Cardinal sur la paille.’’ Actually he 
had no straw strewn cell but two good rooms, three servants 
and all the visitors he wanted. Maitre Henri Robert, in his 
brilliant account of the case, tells us: ‘*‘ The drawbridge of the 
Bastille remained lowered all day. In the evening there were 
often at his table dinners of twenty places or more where 
they gaily drank champagne to the triumph of his innocence.” 
Those who take their estimate of captivity in the Bastille from 
revolutionary mythology might correct it by fact. 





In the autumn lectures will be resumed at the Institute for the 
Scientific Treatment of Delinquency, 17, Manchester Street, London, 
W.1 (Welbeck 6037). Twelve lectures on ‘‘ Criminal Law and its 
Administration,” by Mr. A. C. L. Morrison (Chief Clerk of the Metropolitan 
Juvenile Courts, Bow Street Police Court) will begin at 10.45 a.m. on 
Sunday, 19th October. These will be followed in January by twelve 
lectures on ‘‘ The Psychology of Delinquency.” Work for the University 
of London’s Diploma in Social Studies will also be resumed, and it is 
hoped that twenty-four lectures on ‘‘ Social Psychology ” will begin on 
Sunday afternoons in October (probably the 19th, at 2.15 p.m.). These 
will be open to ordinary, as well as diploma, students. The General 
Secretary will be glad to send full particulars, and early applications 
are advised. The fee for either course of twenty-four lectures is £2 ; 
single lectures two shillings. 





Notes of Cases. 
COURT OF APPEAL. 
In ve an Intended Action between V. L. Churchill & Co., Ltd. 
v. Lonberg. 
Lord Greene, M.R., Clauson and du Pareq, L.JJ. 28th July, 1941. 
Practice—Defendant in enemy-occupied territory—Substituted service— 

Method. 

Appeal from a decision of Uthwatt, J., in chambers. 

The plaintiffs, a British company, were proposing to bring an action 
against the defendant, a Dane living in Copenhagen. The action was 
one in respect of which a writ could properly be served out of the 
jurisdiction. Uthwatt, J., refused to make an order for substituted 
service of a notice of the writ of summons, or at all. The plaintiff 
appealed. 

Lorp GREENE, M.R., dismissing the appeal, said that the only 
question was whether the method of substituted service which the 
plaintiffs proposed satisfied the test laid down in Porter v. Freudenberg 
[1915] 1 K.B. 857. It was there said that: ‘‘ In order that substituted 
service may be permitted, it must be clearly shown that the plaintiff 
is in fact unable to effect personal service and that the writ is likely to 
reach the defendant or to come to his knowledge if the method of 
substituted service which is asked for by the plaintiff is adopted.” 
The court then said that the judge having satisfied himself of the 
practical impossibility of actual service, he must then satisfy himself 
‘that the method of substituted service asked for by the plaintiff is 
one which will in all probability, if not certainty, be effective to bring 
knowledge of the writ or the notice of the writ (as the case may be) 
to the defendant.” The language of that judgment was not to be 
whittled away and the court must act up to the standard there laid 
down. In this case, the only possible means of getting notice of the 
proposed writ to the defendant in Denmark was by publication in a 
Swedish newspaper which had a certain circulation in Copenhagen 
where the defendant lived. If the notice passed the German censorship 
and reached Denmark, it was impossible to know what chance there 
was of this newspaper reaching the defendant. The test laid down 
had not been satisfied. The English courts did not permit constructive 
service. With regard to the notice of the 17th November, 1940, signed 
by Viscount Caldecote, L.C.J., as to service of process in Germany and 
countries occupied by Germany, [1940] W.N. 456, by substituted 
service by advertisement, it must not be understood as meaning that 
an advertisement inserted in The Times would be sufficient to bring 
the writ to the notice of an intended defendant in Germany. Viscount 
Caldecote, L.C.J., was drawing attention to one of the methods of 
substituted service and was not intending to modify in some way the 
law laid down in Porter v. Freudenberg. 

CLauson and Gopparp, L.JJ., agreed. 

CounseL: Norman Daynes, K.C., and C. A. J. Bonner. 

Soricrrors : Lvill & Coleman. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 
In ve Lord Feversham’s Contract. 
Morton, J. 30th July, 1941. 

Trustee—War service—Delegation to two ‘‘ attorneys jointly and each of 
them severally ’’—Power to delegate to ‘* any persons or to two or more 
persons jointly ”’—Meaning—Interpretation Act, 1889 (53 & 53 Vict., 
c. 63), s. 1—Execution of Trusts (Emergency Provisions) Act, 1939 
(2 & 3 Geo. 6, c. 114), 8. 1 (1). 

Vendor and purchaser summons. 

By a vesting deed dated the 15th May, 1928, certain freehold estates 
known as the D Park Estates were duly vested in Lord F as tenant, 
for life under a settlement. By a power of attorney dated the 3rd 
January, 1940, Lord F, after reciting that he was then upon war service 
as defined in the Execution of Trusts (Emergency Provisions) Act, 1939, 
in exercise of the power conferred by that Act thereby delegated to 
Lady F and H “ jointly and each of them severally ” the execution of 
the trust, powers and discretions vested in him as tenant for life under 
the settlement during such period as he should be in war service and 
one month thereafter, and he appointed them jointly and each of them 
severally to be his attorneys and attorney to execute on his behalf 
any deed or instrument, including any contract or conveyance, relating 
to the settled property. The second attorney, Lady F, was out of the 
jurisdiction, and H alone proposed to execute the conveyance to the 
applicants. The applicants sent in a requisition in the following terms : 
‘“both attorneys must execute the conveyance as it seems that s. 1 of 
the Act confers no power for one of several attorneys to act alone.” 
The vendor did not accept this view and contended that a conveyance 
executed by H alone as attorney would, under the Act, be valid and 
effectual. By this summons the applicants asked for a declaration that 
their requisition had not been sufficiently answered. The Execution 
of Trusts (Emergency Powers) Act, 1939, s. 1 (1), provides “*... a 
trustee, personal representative, tenant for life or statutory owner 
may, . . . delegate to any person, or to two or more persons jointly, 
the exercise, during the whole or any part of (a) any period during 
which he is engaged in war service and a period of one month thereafter, 
any functions vested in him as such.” 





378 


THE SOLICITORS’ JOURNAL. 


September 13, 1941 








Morton, J., said that the applicants had contended that the words 
of the Act must be construed strictly, and that, if two or more persons 
were appointed attorneys, they could only act jointly. Having regard 
to s. 1 of the Interpretation Act, 1889, unless a contrary intention 
appeared in the Act of 1939, the words ‘* any person” must be read 
as including the plural. He, the learned judge, could find no such 
contrary intention. The words ‘‘ or to two or more persons jointly ” 
were intended to remove any doubt there might have been as to the 
power to confer a joint power only. The Act of 1939 was entitled 
‘An Act to facilitate the execution of trusts.” 
inconvenient if a tenant for life could only select one person, as that 
person might die. The tenant for life might select two or more persons 
to act severally. For these reasons he would hold that the objection 
of the applicants was not well founded. 

CounsEL: A. C. Nesbitt ; Jopling. 

Soxicitors: Atkey d& Son; Trower, Still & Keeling. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Meikle v. Maufe. 
Uthwatt, J. 31st July, 1941. 
Copyright—Architectural work of art—Architects produce design for shop 
with fagade to street—Building erected from design—Building subse- 
quently extended—Design of fagade repeated—Infringement—M casure 

of damages—Copyright Act, 1911 (1 & 2 Geo. 5, c. 46), ss. 1, 35. 

Witness action. 

In 1912, H. & Son, Ltd., the second defendants, instructed the firm 
of S. & B. to act as their architects in the erection of new shop premises 
fronting on Tottenham Court Road. The firm consisted of two architects 
who jointly prepared the plans of the new building, which was duly 
erected, being completed in 1916. The plaintiffs were the present 
owners of the copyright in the plans, the first plaintiff being an architect 
and the successor of the original firm. In 1935, the second defendants 
having acquired the adjoining frontage to the south, instructed the 
first defendant, an architect, to build a continuation of the shop premises. 
The fagade of the new southern section reproduced the design of the 
original northern section, and in the interior the arrangement of beams 
and columns was also repeated. In this action the plaintiffs claimed 
damages for the infringement of their copyright in the architectural 
drawings and plans for the northern section of the defendants’ building 
and in that building as an architectural work. The defendants contended 
that when the northern section was erected it was known that an 
extension to the south was contemplated and that it was an implied 
term of the employment of 8. & B. that the fagade and interior design 
should be reproduced in such extension. 

Uruwatt, J., said it was contended by the defendants that there 
could not be a separate copyright in a building as distinct from a 
copyright in the plans on which the building was based, aud that, if 
there was a separate copyright in the building, it was in the builder. 
He considered neither contention well founded. The ** architectural 
work of art” in respect of which copyright was given was defined by 
s. 35, Copyright Act, 1911, as ‘‘ any building or structure having an 
artistic character or design, in respect of such character or design.” 
By definition the protection was limited to the artistic character or 
design embodied in the building. In making that the builder played 
no part. The author for copyright purposes of the architectural work 
of art was the author of the work. It followed that 8. & B. were entitled 
to the architectural copyright in the building as well as the copyright 
in the plans. The fagade and the interior design of the southern section 
was a reproduction of the northern section and, unless excused for some 
reason, was a breach of copyright. The defendants had sought to 
justify their infringement on the ground of an implied agreement which 
gave to them the right to reproduce the northern section in a southern 
section. He found as a fact that architecturally there could not be a 
satisfactory fagade to the whole block unless the southern section 
repeated the original design. He was, however, unable to imply any 
such term in the original agreement. The question of damages remained. 
The authorities showed that damages for infringement of copyright 
were at large. Crossman, J., in Chabot v. Davies, 155 L.T. 525, in a 
case of infringement of an architectural work, proceeded on the basis 
of considering.what sum might fairly have been charged for a licence 
to use the copyright. That was a sound basis from which to begin, 
but all the surrounding circumstances must be taken into account as 
in the case of an invasion of a common law right of property. It was 
argued for the plaintiffs, the successors of the firm of S. & B., that the 
proper basis to estimate damages was to ascertain the profit which the 
firm might have made if they had been employed as architects of the 
new building. He could not accept that argument. The architects’ 
profits which would accrue from employment as an architect on the 
infringing buildings were neither in the general case nor in this particular 
case the measure of damages recoverable for breach of copyright in 
the design and plans vested in him. Taking all the circumstances into 
consideration he assessed the damages at £150. 

CounsEL: Harman, K.C., and J. Mould ; 
G. T. Aldous. 

Soxicrrors : Lee & Pembertons ; Sydney Redfern & Co. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Shelley, K.C., and 


Mr. Lancelot Hedley Booth, LL.M., solicitor, of Gosforth 
Newcastle, left £31,993, with net personalty £30,762. 


It would be very | 





War Legislation. 


(Supplementary List, in alphabetical order, to those published week: by 
week in Tue Soxicitors’ JOURNAL from the 16th September, 1939, to 
the 6th September, 1941. 


STATUTORY RULES AND ORDERS, 1941. 
Consumer Rationing Order, 1941. Licence, August 22, 
in respect of the Supply of Damaged Goods. 
No. 1253/L.24. Deeds of Arrangement Rules, August 20. 
No. 1260. Export of Goods (Control) (No. 30) Order, August 25. 

E.P. 1241. Home Grown Plums (Maximum Prices) Order, 1941. 
Directions, August 20. 

Honey (Maximum Prices) Order, August 20. 

Limitation of Supplies (Miscellaneous) (No. 11) Order, 
1941. General Licence, August 21. 

Limitation of Supplies (Woven Textiles) (No. 7) Order, 
1941, and Limitation of Supplies (Miscellaneous) (No. 11) 
Order, 1941. Licence and Direction, August 21, regarding 
the Supply of Materials for Repairs to Buildings damaged 
by Enemy Action. 

Limitation of Supplies (Miscellaneous) (No. 11) Order, 1941. 
General Licence, August 21. 

Limitation of Supplies (Miscellaneous) (No. 11) Order, 1941. 
General Licence, August 21. 

Milled Wheaten Substances (Restriction) Order, 1949. 
General Licence, August 20. 

Motor Fuel Rationing Order, 1941. 
August 14. 

Onions (Maximum Prices) Order, 1940, Soft Fruits 
(Maximum Prices) Order, 1941, and Home Grown 
Tomatoes (Maximum Prices) Order, 1941. Amendment 
Order, August 20. 

Rationing Order, 1939, and Directions, January 6, 1940, 
made thereunder, and Cheese (Rationing) Order, 1941. 
Amendment Order, August 23. 

Sale of Milk (Restriction) Order, 
Order, August 23. 

Soft Fruits (Maximum Prices) Order, 1941. Amendment 
Order, August 25, and prescribing the appointed day in 
relation to Blackberries. 

War Risks (Commodity 
August 20. 
[E.P. indicates that the Order is made under Emergency Powers.] 


E.P. 1254. 


E.P. 1242. 
E.P. 1236. 


E.P. 1237. 


Direction, 


E.P. 1261. 


E.P. 1262. 1941. Amendment 


E.P. 1278. 


No. 1243. Insurance) (No. 4) Order, 


Copies of the above S.R. & O.’s, ete., can be obtained through The 
Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, London, 
W.C.2, and Branches. 








Notes and News. 


Honours and Appointments. 

Mr. Witt1aAm Boys, Assistant Town Clerk of Leigh, has been 
appointed Solicitor and Clerk to the Willenhall (Staffs) U.D.C. Mr. Boys 
was admitted in 1940. 

The Wisbech Borough Justices have appointed Mr. Eric SEARLE as 
their Clerk, in succession to his father, the late Mr. Frank Searle. 
Mr. Searle was admitted in 1933. 

Mr. Lestig Penry New, Deputy Clerk of the Peace and of the 
County Coyncil of Bedfordshire, has been appointed Clerk of the 
Cornwall County Council. Mr. New was admitted in 1920. 

The Lord Chancellor has appointed Mr. R. G. E. Boutton Registrar 
of Sunderland, Seaham, South Shields and West Hartlepool County 
Courts and District Registrar in the District Registries of the High 
Court of Justice in Sunderland, South Shields and West Hartlepool, 
as from the Ist September. Mr. Boulton was admitted in 1925. 

The Great Western Railway Comparty announce that consequent on 
the death of Mr. C. H. Whitelegge, their solicitor and Parliamentary 
agent, Mr. P. W. Pre has been appointed solicitor. The London and 
North Eastern Railway Company has consented to Mr. I. BucHaNnaN 
PritcHARD, their chief legal adviser, being appointed to act as chief 
legal adviser to both the London and North Eastern and Great Western 
Companies. Mr. Pine was admitted in 1908 and Mr. Buchanan Pritchard 
in 1906. 


Professional Announcement. 
(2s. per line.) 
Owing to the total destruction of their offices in Mincing Lane, 
Renper & Hices have acquired new offices at Stevinson House, 


MANsion House 3906 and 3907. 
Notes. 

The annual general meeting of the members of the Solicitors’ 
Benevolent Association will be held at 60, Carey Street, Chancery Lane, 
London, W.C.2, on Wednesday, Ist October, 1941, at 1.45 p.m., when 
the board will present their report. Directors and auditors for the 
ensuing year will be elected, and other general business transacted. 


155, Fenchurch Street, E.C.3. 











